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OF THE UNITED GBTATES
WABKHINGTON, D.C. 20848

EILE: B-18713%9 DATE' Februsry 18, 1977

MATTER OF: gSemiconductor Equipmemt Corparation
DIGEBT:

1. Navy initi-lly requautad propo.all to delisn
and fabricite combination "bonder” and "pull-
tester"—machines used in assembly of integrated
circufts—and, in lddition, feedback, qu;fity
monitor vas required.u During evaluation of
propoualn Navy deternined that’ requiring feed-
back quaiitydnonitor vas goinéqtoo faz beyond
aviilable technolosy and, tharefore, eliminated
that rlquirlucnt and resolicited, In circum-
stances, protestor's contention that cancellstion
and resolicitation was without reasonable basis
is without merit,

2. Contention! nnde after. reuolicitation. that Navy
disclosed protenter'a}proprietary ‘data in first
uolicitarion is untinely under section 20.2(b) (1)
of Bid Protest ”rocedures. 4 C.F.R. § 20.2(b) (1)
{1976), uince ail eged impropriety was apparent
prior to closing date for receipt of initial pro-
posala under firat solicitation.

.....

(R!P), in response to, which ir was the sole offeror in the compet-
1ttve range, and renolicitation of aruodification of the same
requirement. In addition. SEC contends that its patent and propri—
elary righta utte infringed by the Department of the Navy because

‘information contained in the first solicitation was extracted from

prior unsolicited proposals submitted by a firm later acquired by
SEC.

The first aolicitation, RFP N00;23-76—R—1]69 dated April 12, 1976,
as amended.by amendment 0001 dated April 27, 1976, requestad proposals
for the design and fabrication of a combination of two machines
cmmonly used in the assembly of integrated circuits--small chips of
semiconductor material fabricated to include the equivalent of several
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thousund transistors withiun a single chip, Curreatly, dus to the
extremely ssall size of integrated circuits and their inherent
conplexity, electrical conne:t!ons are 'generally made to ‘he davices
through very fine wires which are bonded by ultrasonic welding to
the chip and its package. This oparation is pnrforued undar a
microscope on a machine kmown as & 'bondex.!! Afrer all counactions
are made, a second machine known as & “pullntcltcx" is employed to
identify weak bonds, typically by pulling orn-them at a tension
designed to break weak bonds aud not aflect ‘ucceptable bonde. The
Navy, in issuing the firut\-olicitntion. wanted proposals to advance
the state-of~the-art by ir.orporating the bonding and pull-testing
oparations into a single uwachine. In addition, the new proposed
machine was t> have a feature called & "fcedbr.k'quaiity monitor"
(FBQX) . The FEBQM wne to be a device peraitr;ng detection and correc~
tion of bond failures during th: artual bonding process.

Two offers wery received in t.sponlc to the firct .olicitltion.
After evaluaticn, only SEC's propoual\ull ‘co’idered -cceptablo.
During evaluation of the proposals, the Navy bcgan to believe.that
the FBQH requirement tended to overnhnduw the prime effort desired
and, furthermorn, the FBQM process npproach eppeared to threaten a
noticeable degrndution to the basic concapt. Instead of removing -
the FBOM requirement in negotiations with SEC, the Navy believed that
cancallation snd resciicitation was required lince.\in its viev;‘the
elimination of the FBQM requirement uould conutitute a subptantial
changa in requiremcnts aud all potential offercrs should be so advised.

'SEC was advised by_letter dated’ Jure 10,1976, that the tivet
solicitation was canceled. Opn July 15, .1976,” SEC wag adviged that:
" the reason for cancellation was inadequa:e speciricntiona. _SES was
algo informed that the modified tequitement wotild be reinsuad within
10 daya. On July 21, 1976, the Navy {ssticd RFP No. N0OO123-76-R-1699,
deleting the FBQM requirenent On Julvjzﬁ 1976, by axeéndment 0001,
the Navy added .the’ FBQH ‘eature as a '41gh1y da.ivnbla bonding featu“e
On July 26, 1976, SEC was aware of the e:f'ct of amenduent 0001 and,
after discussions with the Navy,. EC filed a protest witk our, Office
on August 9, 1976, prioz: to the cloning date for receipt of\p’oposlla
unde: the mecond solicitation. .Shortly therzafter, cmendment 0002
was issued, deleting amendment 0001 thus returning the second
solicitation to its initial requirements.

In response to the second solicitation four offers, imcluding
one from SEC, were received. Those offers are now being cvaluated.
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SEC coutends that tha cancellatton of tho first solicitation
vas in violation of 10 U.8.C. § 2304(g) (Supp. IV, 1974) and Armed
Bervices Procurement Regulation (ASPR) § 2-404.1(a) (1978). The
ASPR sactisn providas:

| i "Tha preservation of the integrity of tlie

. competitive bid system dictatus that after

bids have been opened, avard must be made

) to that responyible bidder who submitted the

I loweet respongive bid, unless there is a

compelling reason to roject 411 bids and

cancel the invitation, ® & a" '

| SEC .tatuu thnt our dnciniunu 3-170282, July 27 1973, and Infodxg

Sv etin .Corpl; 3-185481, July 12 1976, 76-2 CPﬂ 33, h«la\that pro-
visions of ASPR §. 2-404.1(a) npply to negotiated procurements. SEC
also states thrt 10 U.5.C. § 230&(;) dictates rhat writtan and oral
diascuassions lhlll be conducted with m‘l responsible offerors who
subnit propos=ls vithin a competitive range. price and other factors
considered, -

W _BEC contands that, under Environ;antal “Protection: ‘Agensy, Requeet
fdr HdﬂificationOf GAO ngcomnandation. B~184194, July:l9, 1976,
76 2 CPD 50, Rarntec Dividion Emergor’Electric Co., 3-185764 June 4,
1576, 76-1 CPD 360, and ASPR -805.4(b) (1976), it would hava been
appropriate for the Navy to make changes in the first RFP's specifi-
cations by nmendwent rathar than cancelling and resoliciting.

Further, SEC contenda that, while ASPR.§ 3-805. ﬂ(b) permits cancel-
lation and resolicitation of sn R¥P after the competitive range hao
been” eutnblished when a change or. modlfication is so substantial as
to wairant complete revision of the uolicitation. the FBQM feature
way worth only 3 percent of the total eva4uation factors and its
deletion did not constifute a substantial change.

sThe Navy cgnrendu that the elimination of tha ¥BOM feature was of |
sufficient: nagnitﬂae in the context of this procurement to require ;
reso‘icitntion undar ASPR § 3-805,4(h) and the full and free competition i
- nandate of 10 U.5.C, § 2304(g). The Navy also contznds that the t:st
for proper resolicitation here is one of substantiality which is a
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matter tc ba left to the sound discration of the contracting officer I
when, as here, his actiors are reasonable. j

. The Navy argues that resolicitatiun was i sasonable bacsuse upon \
a second look by the Navy's technical activity in concert with advice ‘
from a rocognized expert in the bonding field--employed by the

National Bureau of Standards--it was delermined that the first solici-

tation was seeking far too mich and more than wvas needed,: to aspute a

successful and workable product. The Navy notes that as a result of

the resolicitatiou four proposals were received--representing an

increase of 100 purcent of propomals reciived in responme to the first

soli~{itatioxn.

Finally, the Navy: concludan tha ralarivt inportancc of the FBQM
feature in the firs: nol*citntion is of little conasequence aince
offers in competitive’ procui.ments sonctinen are succesgful with a |
technical apread of lews than,) percent and such 1nternll scoring
schames are for internal evaluaticn guidance purposeés only and are
properly comnitted to the sound discretion of the procuring activity.

; -While se hnve held that it may be npproprintc to make some
changes in an RFF's terms or specifications by amendment rather “than
cancellatiou and tosoliciﬁnrion (see, e.g., Kantec Divi-ion, Emerson
Eleétric Co., supra » substantial chnngeu in the jppecifications may
Justify cancellntion of the RFP. 53 Comp. Gen. 139 (1973). Regardless - j
of the particular factual aituation, decidirg uhethar to cancel an ’
RFP 1ig in the firat 1nstnnce a matter for the nound judgnent and - L
discretion of tesponsible agency officials. A decision to cancel is P
. subject to obiection upon review by our Office only 4f it is clearly ;

shown to.be without g reasoqable”basis. See!Federal. Leasing, Inz.,
54 Comp. Gen. 872 (1975), 75-1 CPD 236. The same standard of review
apnlies to an -agency's determination of ite indnimum r:eeds and to the
agen:y's drafting of specifications which proper”; reflect those
needs, Julie Research laberatories, Inc,, 55 Cowp. Gen.. 374 (1975),

75-2 CPD 232.

. . Here, to pcevail, SEC :mist clearly ahow that the Navy's deter-
mination to rasolicit was without a reasonable basis., We do not
beljeve that SEC has met that burden, Furthermore, in the circum-
starces of this procurement, it ig our view that the Navy's dete:-
miration to cancel the first solicitation and issue the second
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oolicitation delotln; the YBQM roquirenout was rriquaable. .In
resaching this decision, we taks particular note of the Navy's primary
purpose in issuing the first and gecond lOlic*tntion---uceking to
adveice the state-of-thea-art to produce a combination bonding and
pull-testing machine; the fact that the FBQM feature was a step beyond
the Navy's .primary purpose; and the technical opinion from & bonding
expert employed by the National Bureau of Standards that the FBUM
feature should have been deleted from the first solicitation,

In addition, the decislons of this Office relied on by SEC do
not support its pocition. In the Environmental Protection Agency
deciaion. stated the principle that a procuting agency's deter-
Iination to"cancel an RFP is nubject to objection upon review by our
Office only if 1t 4o clearly shown to be without a teasonab]e bacis.
Thete, vhile we had certain. reuervationl and balinved that Lha cvhang.:~
could have been accomplished through amendment;-we hald fqht EPA'a
ju-tifieatton- for ;the propo.ed canchlntion vere not’ uithout
reasonable basis. In the Rlntec“tvision"!neruon Eléctric CO..
decision, the procuring agency deleted a "'toxsn gas test’ng" re&uire-
ment by amendment. There, the proteater contended that the agency
should hlve canceled the RFF as & result of that deletion.‘ We found
the contention uithout merit because in the circumstances of that
procurement 7t was our view that the agency reascnably determined
the deletion of the testing requirement not to be so substantial as

to roquire rreolicitation.

SEC's lecond basis of proteet is that in the £irst golicitation
tha Navy diaclosad SEC'w patant and proprietary ‘rights relating to

- bonder technulogy. The Navy, again relying on a xeport from a

recognized expert in this field employed by the National Bureau of
Standards, argues that SEC ii.8 no basis t7'claim a proprietary right
in any of the information ccntained in the: first solicitation.

‘ Section 20.2(h) (1) of our Bid Ptotest Prbcsdures. 4 C.F.R, §
20. 2(b)(1) (1976), provideu that proteata based upon ‘alleged impro-
prieties in any ‘typeof solicitition which are apparent prior to the

- closing date for receiph ‘of propoaalu aha’l be filed - prior to such

closing date. .Since SEC's protest is agalnst an alleged impropriety
in the first solicitation apparent prior to the closing date for
receipt of initial proposals, SEC's protest had to be filed here
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prior to the cloaing date for raceipt of initial propusals in urder
to be timely. University of New Orleans, B-184194, January 14, 1976,
76~1 CPD 22, and E. C. DeYoung, Incorporated, B-~186539, July 26,
1976, 76-2 CPD 84, Therefore, SEC's contention that its prnprietary
data was disclos:d by the Navy in the first solicitation will not be

considered. :

Accordingly, SEC's protest is denied,
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